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In the United States Circuit Court of Appeals for the

Ninth Circuit.

The Alaska Treadwell Gold Mix-

ing Company,

Plaintiff in Error., ^^
No. 161.

vs.

Patrick Whelan,

Defendant, in Error.

Anieiifliiieiit!!i lo statements of PlniiitifT

ill £rroi*.

The only statements made in his brief by counsel for

plaintiff in error which we controvert and beg leave to

correct, are :

1. He states (Brief, p. 4, line 1) that " the lower end

of the chutes were several feet below the floor of the pit"

and (in lines 6, 7, & 8 same page) that on the night of the

accident "rock was piled over chute No. 17 several feet

deep in tlie floor of the pit."

The testimon}' of plaintiff (Rec.
, p. 28, line 24) is " I

should think there was over 30 feet of rock (over chute

No. 17) between 30 and 40 feet," and !McCormick, plain-

tiff 's companion laborer, one of defendant's witnesses, also

testifies, (Rec, p. 50, line 28) " the chute (No. 17) is

about 20 feet deep, and was filled up and covered all over

with rock pretty near the depth of 30 feet from the top

to the bottom of the chute." Defendant's witness Hag-

gart, (Rec, p. 63, line 1), says: "There was probably 8

or ten feet of rock about the chute." but, in redirect



examination, admits that " there might have been 20 or 25

feet of rock there," (Rec, p. 67, line 21).

2. Again counsel says (Brief, p. 4, line 15) " It was

* * ^ in accordance with a rule of the Company—for

Finley to go up into tlie pit and notify the rock breakers

when he was going to draw from any particular chute."

And again (Brief, p. 5, line 14) " It was a rule of the

Company," &c.

Now the only evidence that the Company had any

such rule was j)ut hy defendant's counsel into 'plaintiff's

mouth. (Rec, p. 39, lines 8 to 22.) Every other time

the subject came up, it was called Finley's " custom," or

'twas said " Finley always did so." Finley himself (and

he ought to know) didn't pi-etend that the Company had

any such rule, and foreman Curnow, one of defend-

ant's witnesses (Rec, p. 88, lines 3 to 5), testified that the

Company had no ^' rules posted up." And lastly :

3. Counsel in his brief (p. 4, line 30) states that Mc-

Cormick, one of defendant's witnesses, plaintiff's compan-

ion workman, testified that " he did not know whether

plaintiff heard or saw Finley or not," when he is supposed

to have called plaintiff off the chute.

This is the truth, but not the whole truth.

McCormick also says (Rec, p. 44, line 29): " I don't

think Whelan heard him because there was so much noise

around there." Plaintiff says (Rec, p. 29, line 13) :

" There was two or three Burleighs working on the ledge

that made considerable noise." And this statement is

corroborated by the other witnesses. McCormick also

testifies (Rec, p. 52, line 15) in answer to the question,

" Do you know whether Whelan saw the motion that



Finley made to you or not?" A. "I don't think he did."

Finley denies having motioned to them at all (Rec, p.

79, Hne 14), and plaintiff (Rec, p. 27, line 16, and p. 95,

line 30) denies having seen or heard him. Finley testi-

fies (Rec., p. 75, line 1) that when he called plaintiff to

come off the chute he was " within 2 or 3 feet of him;"

but again when asked (Rec, p. 77, line 24), "Where were

you when you called Archie McCormick and Whelan

from off the chute ? How far from them? " He replied,

"About 30 feet." McCormick, one of defendant's own

witnesses, says (Rec, p. 51, line 11), in answer to the

question, "Where was he (Finley) when he made the mo-

tion?" A. ''About 60 feet from me at the time;" and

(Rec, p. 45, line 32) in answer to "How far was Whelan

from you" at that time? A. "Within 8 feet of me."

As to where the mouth of the chute was, the witnesses

all agree that it was impossible to tell, when there was

much rock piled over it.

To put these amendments and additions connectedly :

Plaintiff' and one McCormick, fellow servants of the

defendant company in Alaska, in the evening of Novem-

ber 23, 1891, were ordered by their immediate superior,

the pit boss of the company, to break rock over a certain

chute. The lay of the land and the office of the chutes

have been sufficiently explained. There is some testimony

that after a while the pit boss came up, as was his wont,

and from quite a distance called these rock breakers off

from this chute. McCormick saw and heard him; plaint-

iff did not. Anyhow they both came part way down,

and then gradually worked their way up again over the

chute. (Rec. pp. 54, 58 et al.)



(Why McCormick thus ran into danger after having

been forewarned, and if forewarned and ho thouglit

plaintiff was not, why he did not forewarn plaintiff him-

self does not appear.) 'Twas impossible to tell where the

mouth of the shaft was on account of the rock piled up

over it. The gate was then opened, the rock drawn, and

plaintiff, who happened to be nearer to the month than

his co-laborer ("one was taken and the other left"), was

dragged dow^i 25 or 30 feet into the chute and seriously

and permanently injured. The jury, after very complete

and careful instructions by the Court, found a verdict for

the plaintiff and assessed his damages at $2,950.

Argiiiiieiit Upon Alleg^ed Errors Relied Upon by

PlaintifTin Error.

Before entering on the argument permit me to remind

your Honors that as a general rule a verdict and judg-

ment of a lower court will not be disturbed or reversed

for mere preponderance of testimony or weight of evi-

dence, as the appellate court always presumes in favor of

the judgment of the court below. Upon all the mate-

rial issues of fact in this case a jury has found in favor of

this plaintiff; unless therefore the c(3urt below has erred

in its rulings and instructions to the jury your Honors

have little to do. The only two questions in the case are

was the company's shift boss, Finley, a fellow servant or

co-laborer with plaintiff? and was plaintiff guilty of con-

tributory negligence ? and these are according to the au-

thorities mixed questions of law and fjict, and were prop-

erly submitted to the jury under the instructions of the

Court, and this Court will not upset that verdict if it can



help it. (See Seventh Amendment to Constitution and

Parsons vs. Bedford, 3 Pet., 433.)

"In an action for negligence where the evidence on the

material issues is conflicting the Court will not set aside

a verdict though.it would have been entirely satisfied if

the result had been the other way." (Handy vs. M. and

St. L. Ry. Co. et al, 36 F., 657.)

The first specification of error is that the Court denied

defendant's motion for nonsuit made at close of plaintift"'s

case.

Refusal of nonsuit cannot be assigned for error. R.

R, Co. V. Hawthorne, citing numerous cases, 144 U. S.,

202; 12 S. C. Rep. 591. In Charless case (C. C. A,.

51 F. 572) this Court says :
" It has been repeatedly

decided by the Supreme Court that courts of the United

States have no power to order a peremptory nonsuit

against the will of the plaintiff," citing cases. And in

Bogk V. Gassert, et al. (149 U. S. 17, 13 S. C. Rep.

738) the Supreme Court citing numerous authorities,

holds that " defendant v»'aives his motion for a nonsuit

and cannot base any claim of error ujion it, where, after

it is overruled, he proceeds with liis defense and intro-

duces testimony."

But this specification continues, " The Court also

refused to direct the jury to return a verdict for defend-

ant, at the motion of defendant's counsel, made at the

close of the evidence," on the grounds, succinctly stated,

that it appeared from the testimony, (1) that the cause of

the injury to plaintiff, was the negligence of plaintiff's

fellow-servant, for which the defendant was not liable
;

and (2) plaintiff's own negligence.
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Did the Court do riglit in refusing to give such an

instruction ?

This Court says in the Charless case supra and on the

same page, " It is well settled that the Court may with-

draw a case from the consideration of the jury and direct

a verdict, for the plaintiff or the defendant, as the one or

the other may be proper, when the evidence is undisjnited,

or is of such conclusive character that the Court, in the

exercise of a sound judicial discretion, would be compelled

to set aside a verdict in opposition to it," citing R. R. Co.

vs. Converse, 139 U. !S. 469-472, 11 S. C. Rep. 569.

See also Randall case, cited by my opponent, 109 U.

S. 481, 3 S. C. Rep., 322.

" If case * * depends upon the effect or weight of

evidence, the Court has no right to withdraw it from the

jury : only when the evidence with all inferences the jury

could justifiably draw from it, is insufficient to support a

verdict, so that such verdict, if returned, would be set

aside." Dwyeret al. vs. St. L. & S. F. R. Co., 52 F. 87.

"Although the facts be undisputed, different minds might

honestly draw different conclusions therefrom, and if so

the question is for the jury. O'Neil vs. C. & N. W. Ry.

Co., 50 F. 190, and last but not least, in Tex. P. Ry. Co.

vs. Cox, 145 U. S., 493, 12 S. C. Rep. 905, the Supreme

Court says: "The case should not have been withdrawn

from the jury, unless the conclusion followed, as matter

of law, that no recovery could be liad, upon any view

which could be properly taken of the facts the evidence

tended to establish." Citing numerous cases.

In view of these and many other authorities, can this

Court say that the trial Court ought to have taken the



case away from tlie jury and directed a verdict for the

defendant ? I trow not. As I have ah'eady premised,

the questions "Whether pit-boss Finley was a fellow ser-

vant with plaintiflP, or an agent, representative, or vice

principal of the defendant company? and the question

' whether plaintiff was guilty of such contributory negli-

gence as to bar his right of recovery V were mixed ques-

tions of law and fact and so under the authorities already

cited, as well as the more specific authorities that follow,

were properly left to tlie jur}^ under the instructions of

the Court. As to the propriety of leaving this first partic-

ular question to the jury see Woods vs. Lindwall (C. C. A)

48 F., 73, top of page, and N. P. R. Co. vs. Peterson

(C. C. A.), ol F., 182. "The Court defines the rela-

tions and the jury determines whether two servants

come within the definition." C. & N. W. Ry Co. vs.

Tuite, 44 111. App., 535.

As to the propriety of leaving the question of contrib-

utory negligence to the jury, " It is well settled," says

Mr. Justice Brewer "that wliere tliere is uncertainty as

to the existence of either neghoence or contributory neg-

ligence, the question is not one of law but of fact to be

settled by a jury, and this whether the uncertainty arises

from a conflict in the testimony, or because the facts

being undisputed, fair-minded men will honestly draw

different conclusions from them," citing numerous cases;

and a little later on, "But, of course, all conflict in the

testimony wcis settled by the jury and could not he deter-

mined by the Court."

R & D. R. Co. vs. Powers, 13 S. C. Rep., 749;

N. P. R. Co. vs. Behling (C. C. A.), 57 F., 1037; N. P.
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R Co. vs. Aiiifito, 144 U. S., 465; 12 ;S. C. Eep., 740

(affirmiiiiv 49 F., 881); Ry Co. vs. Ives, 144 U. S., 408,

12 S. C. Rep., 679; Converse case, supra; C. R. R. of

N. J. vs. Stoenner (C. C. A.), 51 F., 520; Chailesscase,

supra, 575; U. P. Ry Co. vs. Jarvi, 53 F., 65; McPade

ease, 135 U. S., 554, 10 S. C. Rep., 1044; Kane case,

128 U. S., 91,9 S. C. Rep., 16; and Jones case, 128 U.S.,

443, 9 S. C. Rep., 118.

These are only a few of many cases consulted and

found in point.

The second specification of error is like nnto the last,

and needs no other or further answer. If the evidence

had been insufftcient to justify or sustain the verdict, upon

the grounds mentioned in the last specification, the Court

below should and would have directed a verdict for the

defendant.

The third specification of error relates to an instruction

requested by defendant and given with a slight but proper

addition. The instruction itself was almost hypothetical,

for there was no satisfactory evidence of any " standing

rule'' of the Compan^^ that any one of its employes

should notify the men working about the chutes, when-

ever rock was to be drawn, etc. The Court stated the

law correctly. The Company was bound to exercise or-

dinary care in the selection and retention of competent

employes, and want of ordinary care is gross negligence.

An Appellate Court will not ignore circumstantial or in-

ferential proof See Hardy case, 36 F., 657, supra. Al-

though plaintiflf did not allege in his complaint want of

care on the part of the defendant in this regard, if it were

a necessary inference from the testimony, the lower Court



would be justified in "reading" the necessary allec^tions

"between the lines" of the complaint, and no Appellate

Court would disturb a verdict and judgment upon that

account. See Charless case, so often referred to, wherein

a similar duty of defendant toward plaintiff is construed

into a complaint. 51 F., 565-570. Objections to plead-

ings cannot be raised for first time on appeal or error.

Smith & Davis M. Co. vs. Mellon, 58 F., 705 (C. C. A.).

Besides the Court is not bound to instruct in the exact,

or any words of counsel, so it covers the ground and in-

structs correctly. So says Justice Brewer, among others,

in Crew vs. By. Co., 20 F., 94, cited approvingly ia

Charless and other cases. "An exception cannot be sus-

tained to an isolated sentence of the charge of a Court

upon a particular subject when the entire charge fairly

states the law," citing cases T. Co. vs. C. Co., 59 F., 49

(C. C. A.). This last remark applies to and disposes of

the fourth and last specification of error. The instruc-

tion asked for and given (like several of the other instruc-

tions) was much too favorable to defendant. The law

exempts the master from liability, not when plaintiff's

negligence contributes "in any manner'' io, but, when

it is the proximate cause of his injuries. Defendant would

be liable for gross negligence, even though plaintiff were

guilty of slight negligence.

Cumniings case, 106 U. S., 70()/S. C. Bep., 493.

Young case (C. C. A), 49 F., 725.

"An employe may act on the presumption that em-

ployer will not expose him to unnecessary risk, &c. N.

P. Co. vs. Herbert, 116 U. S., 642, ^ S. C. Bep., 590;
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and contributory negligence is not imputed to one in a

situation of peril. Impt. Co. vs. Smith, 17 Am. St.^ 60.

Counsel for plaintiff in error admits, or rather boasts

that the evidence " shows affirmativeh^, without conflict,

that the cause of the injury to plaintiff was the negligence

of shift boss Finley in not notifying plaintiff when the

rock was to be drawn from the chute " &c. And adds,

" the trial Court considered the point a ' close question.'

Of course it did. If it had not, it should and would have

taken the case away from the jury.

The first test question to determine whether master

is liable or not in such a case as this, is,—Was this risk

from which the plaintifl suffered, one of the ordinary and

usual risks of the Company's employment, contemplated

and compensated in his contract of service ? Would any

sane man enofage to work over a chute that if drawn

^ould draw him to certain bodily harm, possible death, if

his employer did not likewise expressly or impliedly agree

to give him timely warning of such drawing ? This

question answers itself, or does not need any answer.

" Yea, all that a man hath, will he give for his life."

The rule which exempts the master from liability for the

negligence of a fellow servant is too well settled to be

even questioned, but its limitations and exceptions are as

firmly founded as is the rule itself Indeed it may be

said the exceptions prove the rule. JJu. Hough case, 100

U. S., 213, the Herbert case, supra; the Ross case,

112, U. S., 377. The very definition of fellow servants

settles the question for us. Fellow servants are those

who work under the same jreneral control in the same
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line of employment. "The meanin' o' this lies in the

application o' it," as Jack Bunsby would say, wliicli we

leave to your Honors.

Finley is admitted to have been a superior servant of

the Company, In many cases superiority alone is held

to be decisive of this fellow servant question. How can

a superior be a fellow servant. If this inferior or subor-

dinate is injured in obeying the orders of his superior,

the case is much stronger against the master, and the

authorities more numerous. If the superior is ''clothed

with the management and control of a distinct depart-

ment," the case is stronger yet. This is the Ross case

supra. But if the servant, whether of liigh or low degree,

whether clothed with the control of a distinct department

or not " is charged with the p&iformance of a duty which

properly belongs to the master " in the words of my

learned adversary's text writer, then the injured servants

case against the master is inexpugnable. See once again

Charless case, 566, 568. This is the doctrine of the

Baugh case, 13, S. C. Rep., 914. Our case falls within

the rules laid down in every one o^ these cases alluded to

or cited. Finley was plaintiff's superior in obeying whom

he was injured. Finley was also "clothed with the

management and control of a distinct department " which

embraced the plaintiff, and through his negligence in the

discharge of a positive duty which the law devolved

upon the Company, and it delegated to him, plaintiff

was injured. 'Twas the Company's duty to provide a

reasonably safe place for plaintiff to work in, and to take

all other reasonable precautions for his safety. It dele-
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gated this dut}'' to the pit boss, but though it can shift, ^t

cannot shirk or escape its responsibihtj'. Being a Cor-

poration or Company and having not only no soul but

no body except its agents and representatives, Finley

became and was its representative in tliis case. We come

squarely under the Baugh case supra, the latest authori-

tative exposition of these relations.

The Supreme Court of Massachusetts, however emi-

nently respectable, does not lay down the law for the

whole country. According to the Baugh case its decis-

ions do not, in the absence of State statute or statutes on

the subject, control the Federal Courts even within its

own borders. It goes as far in one direction as Ohio does

in the other. If the Federal Courts were governed by

the decisions of any State, in this case the very liberal

decisions of Oregon would govern us and the case of An-

derson vs. Bennett, 16 Oregon, 515; 8 Am. St., 311

(which please see), would cover us.

Many of the cases cited by my learned adversary are

not in point. I'll only mention the Randall case. 'Tis

a tower of strength on our side on the question of a

proper case to be given to or taken away from the jury.

As to fellow servant question in this case see Ry. Co. vs.

Andrews, 50 F., 733. A brakeman on one train and an en-

gineer on another were held to be fellow servants of the

company to which both trains belonged "because neither

worked under the order or control of the other,'' neither

represented the conip;iny to the other; in fact there was

iw relation between them although they had a common

master.
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So every case, that even seems to be against us, if analyzed,

discloses a "plentiful lack" of some element or elements

of character or strength which our case possesses. The

State Courts differ among themselves in the adoption and

construction of this old rule (some of the States abolish

it altogether), but we feel safe under the wing of the U. S.

Supreme Court. If it is for us who can be against

us ? We are of course safe in the hands of this Court.

Theve is not a. particle of proof of negligence on the part

of the plaintiff in this case, unless his not being able to

hear a possible (but improbable) call, amid the din made

by two or three Burleigh drills, be construed as such.

Negligence is not (like righteousness) imputed to any-

one. In N. P. Coal Co. vs. Richmond, 58 F., 756, a boy

was hurt by stumbling over a piece of coal which he had

seen on the track. This Court ignored the charge of con-

tributory negligence. See also N. P. Co. vs. Nickels, 50

¥., 718; and the Powers case, supra, in which a man,

alighting from a train and walking along a track helping

along a little family, was acquitted of negligence.

I have thus touched upon the salient features of this

case. Why weary your Honors with "much speaking?"

There is ver}^ little in it, as you perceive, and I most re-

spectfully but earnestly maintain that under the rule of

this Court (paragraph 2, rule 30) and the law of the land,

R. S. § 1010, citing only one case Tex. P. Ry Co. vs.

Volk, 14 S. C. Rep., 239, we are entitled not only to

an affirmance of this judgment, but to ten per cent dam-

ages and interest from the date of its rendition besides

costs.
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" The writ of error appears to this Court to have no

plausible ground to support it aiid^ have been sued out-

merely for delay." rL<f^ '^ ytl^^ (ft*^^*-.

/ Very respectfully,

L. S. B. SAWYER,
Of Counsel for Defendant in Error.


